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A reminder for everyone who submits either vocational rehabilitation forms or SJDB voucher forms to the Division of Workers’ compensation.  Effective November 17, 2008 all parties submitting documents to the Rehabilitation Unit or Return to Work Unit must use the applicable EAMS forms rather than the old RU of SJDB forms.  You can find these forms at http://www.dir.ca.gov/dwc/forms.html#EAMSForms.  Each form can be completed on line and then printed for your records as well as for filing.  Please note that you CANNOT save an electronic version of the form to your computer; the form will be saved but the data it contains will be lost.  Please be sure to print a paper copy for your records.
SJDB Voucher – FAQs
I was referred to you regarding inquiry of credible schools for the SJDB voucher.  I would like to know if U.C colleges in California are considered credible schools.

All University of California schools are approved for use vis-à-vis the SJDB voucher as are the California State Universities and all Community Colleges.  Generally, all local school district adult education programs and Regional Occupational Programs (ROPs) are also approved.  

Vocational training programs that are approved by a California State agency (other than BPPVE which is now defunct), a regional accrediting agency, or the U.S. Dept. of Education.  Schools that have an approval by one of these agencies should be able to provide you a copy of their approval or certification.  
You should not accept a BPPVE certification as a basis for paying school tuition UNLESS the BPPVE approval is for a future date.  As an example, you would not accept a BPPVE approval with an 11/1/08 expiration date but you can accept one showing a 7/1/09 expiration date.

I know that I read in one of your newsletters about the SJDB voucher & 15% swing to illegal residents, but I am not able to find it at the moment.  Can you direct me to the month/year newsletter that it's in so I can reference it?

I do not recall the question - it hasn't been within the last year.  An undocumented worker would be entitled to the +15% PD adjustment unless the employer can show that it would have a regular or mod/alt job available.  It would have to do that by sending a DWC AD 10003 (now a DWC AD 10118) or DWC AD 10133.53 with language indicating the job is available IF the employee can show a legal right to work.  If the employee sends the offer, it can take the 15% reduction.  If it does not send the conditional offer, the RTW Unit or the WCAB is likely to find the applicant entitled to a 15% PD increase.  The same logic applies to the SJDB voucher.  Send the applicant a conditional job offer – no voucher.  Fail to make a conditional offer, the applicant becomes eligible for a voucher.
The Stockton WCAB judges are denying defendant's assertion of the 15% PD weekly benefits rate reduction because the claimant's name is not indicated on the "Proof of Service By Mail or Hand Delivery" (Page 3 of the AD 10003 form).    Note the AD form did issue within 60 days from MMI and the claimant has - and continues - to work for the employer. The SJDB-3, which was completed and attached to the AD form was addressed to the injured worker.     The AD form was noticed as attached to this letter.  Do the regs require the injured worker's name on the proof of service? 
Does the lack of injured employee's name of the proof of service negate the 15% reduction?  

A Proof of Service is no longer required for the new EAMS form 10118 (Offer of Regular Work) which replaces the DWC AD 10003.  The same is true for the EAMS versions of the DWC AD 10133.53 (Mod/Alt Offer).  However, it is (in my opinion) always a good idea to use a proof of service when sending documents of this nature.  Whenever you use a Proof of Service, you should list ALL persons or entities being served with the document – including the injured worker for whom the document is intended.  Technically the WCJ is Stockton is correct – you proof of Service does not “prove” that you placed a copy of the document in the mail to the injured employee – although it would be pretty absurd to send copies to all other parties and NOT send one to the employee.  I am not aware of a regulation that requires the injured worker to be listed on the POS but I believe the Rules of Practice and Procedure do require all recipients to be listed.
I have not come across this scenario, however, handling school accounts, I'm sure we will see more of this.  I have a retired school teacher who was rehired as a substitute teacher.  As a substitute teacher, she sustained an injury when she tripped and fell.  She was never deemed disabled for her injury nor placed on limited duty.  Since the injury, she has continued to work as a substitute.  She is now P&S with ratable factors of residual disability.  Would we send a Regular Work Offer to her?  And if not, would the permanent disability be subject to a 15% increase after the 61st day from when she became P&S?  
This employee’s “regular’ position is as a substitute teacher.  You would therefore send her a Notice of Offer of Regular Work (be sure to use the new EAMS version – 10118) and you can take the 15% PD credit as soon as the offer is sent.  If the regular work offer is NOT sent, you would in fact owe the 15% increase in weekly PD payments beginning on the 61st day after the employee became P&S.

Is it possible to settle a voucher with an unrepresented applicant?  I've heard it both ways and would appreciate clarification.
There is no prohibition against settling the SJDB voucher contained in L.C. § 4658.5.  In fact, the Notice of Potential Eligibility (AD Reg 10133.52) advises the injured worker that s/he CAN settle their right to the voucher; no mention is made of legal representation.  An unrepre3snted injured worker CAN settle his/her right to the SJDB benefit, although I would expect the WCJ would have the worker discuss the ramifications with an I&A Officer first.
VR Issues

With the end of VR as of 01/01/09 does that also include the voucher or just traditional VR plans?

The sunset of the VR statute (L.C. §139.5) applies only to the vocational rehabilitation benefit.  The SJDB voucher benefit has no sunset date and will remain in effect until the Legislature decides otherwise.
When the VR benefit “sunsets” on 1/1/09, does that end all VR disputes?  What happens with retro VRMA disputes?  What about cases where employees have just started the VR process?

The end of the vocational rehabilitation benefit does not mean the end of all VR disputes.  The Courts will not allow defendants to “profit” from the ending of the VR benefit by escaping from obligations to pay retroactive VRMA benefits due.  Similarly, the Courts cannot prevent a defendant from appealing an adverse Rehab Unit Determination just because the benefit “sunset” occurred before the time for the appeal expired.  All disputes and benefits potentially incurred prior to 1/1/09 must still be addressed.  If there is no Rehab Unit D&O to appeal, the parties will have to take the dispute directly to the Board.
The issue of rehab plans is a different matter.  The sunset date for the rehabilitation benefit has not been a secret.  The Legislature intended to end the benefit and the impending sunset date has been widely publicized by the Division of Workers’ Compensation and others.  An injured worker who is not in an agreed rehab plan (i.e., an RU-102 signed by ALL parties) will not get a rehab plan.  All prospective VR benefits and services end 1/1/09 UNLESS there is an agreed plan in place.  

Somebody asked me if the WCAB can actually take jurisdiction over vocational rehabilitation after 1/1/09 because of an existing law, rule, or regulation that says the WCAB does not have initial jurisdiction over vocational rehabilitation.  True or not true?

It is true that the WCAB does not have initial jurisdiction of VR issues prior to 1/1/09 pursuant to L.C. § 4645.  However, that section of the statute was deleted pursuant to AB 227/SB228 in 2003 along with L.C. §§ 4635-4647.  Although the Godinez case said we have to act as if those statues still existed (otherwise L.C. § 139.5 would make no sense and could not be implemented), sunset of the VR benefit and all the statues and regulations related to it are gone.  There is thus no impediment to the WCAB having initial jurisdiction on any VR issues presented to it after 1/1/09.  
I have a handful of employee’s who are QIW, because they’ve been off work more than 365 days. They’ve been sent their notice of potential eligibility, with a delay since they are not p&s. If they are not p&s’d before 12/31/08, will they still be entitled to VR services after 1/1/09. (these are not on interruption, the people have either never responded to the nope or are not p&s)?
Anyone – regardless of their date of eligibility – who does not use their VR benefit before 12/31/08 will lose all rights to the benefit.  The legislature intended to end the benefit and provided a five year period for eligible persons to use the benefit (this is consistent with the requirements of L.C. § 5410).  L.C. § 5405.5 was repealed in 2004 so there is no “one year from last finding of disability” provision for the injured workers in your question.

VR Case Law

Does a defendant get credit for wages earned during a QIW dispute against any retro VRMA that might be due the applicant?  This question was initially raised and answered in Medrano v. WCAB.  The 2nd District Court of Appeal agreed that VRMA is not TD and as such, there is no mechanism for computing a wage loss credit.  Further, the Court held that VRMA was a supplemental benefit and not a wage replacement benefit so there was never any intent to prohibit other earnings during the rehabilitation process.  And, since the intent of VR was to encourage and support a return to work, the Court believed works should be encouraged, rather than discouraged, from working during their entitlement to VR services.  This would especially be true (and perhaps necessary) where the defendant is not providing benefits or services.
The argument is not over.  In Galvao v. WCAB, the trial judge agreed with the applicant and applied the principle in Medrano.  On appeal, the WCAB reversed the trial judge and granted the employer a credit.  The 1st DCA has granted a petition for writ of review.  Depending on the outcome at the 1st DCA, this is an issue that could be headed for the Supreme Court.
Training
 
Need training on SJDB voucher requirements and procedures, Return-to-Work process, or FEHA requirements for your staff?  Contact us to discuss developing a custom program for your organization.  Customized programs can also be arranged through IEA.

Do You Have a Question?
 
Do you have a question about vocational rehabilitation, the SJDB voucher, or the impact of RTW issues on FEHA requirements for employers?  Send us an e-mail at allanleno@leno-assoc.com.  General questions will be addressed in our FAQs.  If your question is not appropriate for our FAQ section, we will provide you with an opinion for your consideration.  Parties submitting questions for the VR/RTW Newsletter FAQ section (or individual responses) are advised that the answers provided are the opinions of Leno & Associates and are not intended as legal advice. 

Please note that we are not always able to answer your question by return e-mail.  We are getting as many as a dozen e-mail questions per day so it has been necessary to establish a priority system for responding to questions.  The first priority will be to those with whom we have a business relationship: we will respond as soon as possible (usually within one business day), regardless of the complexity of the question.   The second priority level will be for questions that can be answered quickly from persons with whom we do not have a business relationship.  The third priority level is for complex questions from persons with whom we do not have a business relationship.  I would like to answer all your questions immediately but my first priority is and must always be to my customers.

 
Past Newsletters

 
Issues for the past year of the VR/RTW Issues Newsletter are available on our web site.  Visit http://www.leno-assoc.com to view previous issues or to learn more about services provided by Leno & Associates.
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Please pass this newsletter on to interested co-workers and friends.  Anyone wishing to be added to (or removed from) our distribution list should send an e-mail to allanleno@leno-assoc.com and indicate their preference.  Or visit http://www.leno-assoc.com to view newsletters for the past 12 months.
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