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SJDB Legislative Action

WorkCompCentral reports that there will be no legislative changes to the Supplemental Job Displacement Benefit during the current legislative session:

	Committee Kills Bills to Increase PD, Simplify Retraining Vouchers: Top [05/29/09]

	The California Senate Appropriations Committee on Thursday effectively killed two bills backed by injured worker advocates that would have doubled permanent disability benefits and created new job-retraining vouchers.

The committee failed to pass Senate Bill 773 and SB 3, which means the measures will not meet today's deadline to win approval by fiscal committees. Both had been assigned to the Appropriations Committee's “Suspense File,” a queue where bills that have a potential fiscal impact are kept until the committee can act on them en masse, which it did Thursday.

“There's just no money this year, so we were highly selective about what bills came off the Appropriations Suspense File,” said Alicia Trost, spokeswoman for Senate President Darrell Steinberg. “The most important thing about this year is the budget and fixing the General Fund shortfall.”

SB 773, by Dean Florez, D-Schafter, could have cost the state up to $100 million in additional permanent disability benefit payments each year, according to a review of the bill by legislative analysts. A similar analysis for SB 3 stated that there is no way to estimate the potential cost of the bill, introduced by Gil Cedillo, D-Los Angeles.

Jesse Ceniceros, president of Voters Injured at Work, said Thursday that he's disappointed but not completely surprised that the committee blocked passage of the bills. VIAW was the chief sponsor of SB 3.

“I think they are just very serious about the budget,” he said.

Still, Ceniceros said SB 3 should have passed because it does not have a serious cost impact and his group was working to win the support of employers for the measure. In addition to creating $6,000 Supplemental Job Displacement Benefits, the bill would have cleaned up rules that create conflicting notice requirements - changes sought by employers.

Ceniceros said he would have preferred that the Democrat-controlled legislature keep pushing the two bills through the system instead of giving up on them long before the end of the legislative session.

“As injured workers, we've always been on the chopping block,” he said.

Todd McFarren, president of the California Applicants' Attorneys Association, said his organization's lobbyists have put him on notice that any bills that might increase costs are very unlikely to be approved by the Legislature this year.

“I'm not happy about it, but I think it's understandable given the state of affairs,” he said.

McFarren said CAAA will work to reintroduce the bills when the Legislature convenes for the second half of its two-year session in January.

By Jim Sams, Senior Editor
jim@workcompcentral.com
	


SJDB Voucher – FAQs
I recall that in your May newsletter, you made reference to the SJDB Voucher saying that it must be issued to the employee earlier than it was previously.  I worked with an IW for part of her Voucher monies, and then she went away. She wants to return for more services, which I will gladly provide.  However, she just emailed me saying that her Attorney told her she can't use the Voucher until her case is settled. Can you please confirm for me that this is incorrect and site a source that I might refer him to?
A defendant can provide the SJDB voucher prior to a C&R or F&A but is not required to do so; pursuant to ADReg § 10133.56(c), the voucher is due within 25 days of case resolution at the WCAB.  There was a bill in the Legislature (SB3 – see above) that would have made the voucher available within 60 days of P&S but it did not pass this session so the requirement remains for the voucher to be provided after the case settles or there is a finding by the WCJ.  

My training in 2006 reflected that injured workers who are undocumented are not entitled to an SJDB voucher but I cannot find code to support at present.  Can you provide the Labor Code or Regulation citation?

An undocumented worker would be entitled to a SJDB voucher UNLESS the employer can demonstrate it has modified or alternative work available.  The employer essentially has to send a DWC AD 10133.53 Offer of Modified or Alternative Work form indicating a specific job is  available upon presentation of proof of legal ability to work in the US.  This is essentially the same requirement the Rehab Unit had for RU-94 modified/alternative work offers for undocumented workers under the old VR system.  The employer has to show that an actual job would be available but for the worker’s undocumented status.  An employer obviously cannot make an offer to a worker it knows or suspects is undocumented.  The condition “upon presentation of proof of legal ability to work in the US” makes the offer dependant upon legal documentation which is the requirement for job applicants generally.

I have an employee who has been released to full duty, discharged no PD no Future medical and he has been laid off.  We can’t send the return to regular work notices as he will not be returning, what if any notice should we send?
No notice is due and the employee is not entitled to a voucher.  The only forms due an injured worker regarding the voucher are the DWC AD 10133.52 and the EAMS forms available at http://www.dir.ca.gov/dwc/forms.html.  I know it seems like something is missing (especially if you dealt with the old VR benefit) but there is simply no form for your situation.  If you paid the employee TD, you would owe the 10133.52 Notice of Potential Rights – but that is it.  You are not offering a job so you would not send the 10133.53 Mod/Alt offer or the DWC AD 10118 Regular Work offer.  Because the employee was released to full duty AND there is no PD, the employee does not get a voucher.  It seems lie there should be a form similar to the old VR Denial form – but there is not.
Please note that the employer must still send the same notices/letters it send to all other employees in a similar situation.  That is a personnel issue – not workers’ comp.

Our company paid the applicant 104 weeks of TD and then started advancing PD.  However, applicant's attorney sent a letter in Nov. 2008 telling us to stop PDA's as applicant applied for unemployment benefits.  So the issue now is, if PD is not resumed, we would be liable for the 15% increase as the employer employs more than 50 employees. I don't know if we could ask the attorney to agree to waive the 15% PD increase if he wants us to continue withholding PDA's?
Pursuant to L.C. § 4658(d)(2), the 15% PD increase does not become an issue until the employee is P&S.  In your example, you stopped paying TD because you reached the 104 week limit so I would assume the employee is still TTD – just not eligible for TD benefits.  Since the employee is not P&S, the 60 day clock to offer modified or alternative work has not started.  If you were going to pay PD advances, you would pay them at the L.C. § 4650 rate until the employee becomes P&S.  
When our employees go back to modified work after being TTD, the restrictions often continually change every time they return to the doctor.  So we may send an offer of mod work for a restriction of 25 pounds and then two weeks later, they are restricted from lifting 15 pounds.  Do we continually send a new offer with each changing restriction?

There no longer is a requirement to send a formal job offer via the 10133.53 for temporary modified work.  You (or the employer) should send a simple letter indicating that the employee has been offered temporary modified work and noting the restrictions.  This means you would have to send a revised letter noting any changes IF the new work restrictions impact the job duties (save the original electronic document and just plug in the new numbers).  

Once the applicant is P&S, the doctor should not be regularly changing the work restrictions - otherwise the employee is not yet P&S.  It does happen occasionally that the treating doctor revises work restrictions.  IF the revised work restrictions impact the job, then it would be necessary to send a revised work offer.  If changing work restrictions is a recurring problem with a particular physician or a particular case, you may want to consider getting a job analysis to get a final determination from the physician.  The physician should also be made aware that these recurring changes in work restrictions could jeopardize the employee’s job.
I have a situation were I sent out the Notice of Regular Work as the treating physician had indicated the IW was MMI and could return to her regular duties. I received a call from the IW stating that her position had changed and she was no longer a Press Tech and was now in Customer Service. Her rate of pay has remained the same and per the Employer they changed her position for two reasons: 1) They are cutting back due to the economy; 2) They felt that the customer service position would be less physical for the IW.  The IW has never been on TD. The treating physician has had her full duties for several months.  My question is - Is the Notice of Offer of Regular Work Valid? Do I need to send the Notice of Modified or Alternative Work?  Then what would happen since I took the 15% decrease based on the fact that the treating physician said she could return to regular work, but I was not aware that her job position had changed? The IW asked me if she could just change the job position on the paperwork that I sent her and I was wondering if that would be ok?
The fact that the injured worker (IW) has changed positions does not automatically require a new form when the employee was previously released to full duty, as is the case here.  It appears that the new job duties are less arduous than those of the position to which the physician released her so what you describe is nothing more than a personnel action by the employer that should have no impact on the workers comp case.  The employee continues to work so it is appropriate for you to continue taking the 15% PD credit if benefits are still being paid.  If PDAs ended before the job change, you would not give back the credit, no matter what happened.  
If you want to be certain your bases are covered, you can get a job description of the Customer Service position and ask the treating physician if the applicant is still released to the full duties of this position.  If the answer is “Yes,” you need do nothing unless you are still paying PDAs.  If PDAs are being, you can send a new DWC AD 10118, although I do not think it is necessary.  If, for some unknown reason, the treating physician restricts the applicant from one or more duties in the Customer Service position, you would have to send a DWC AD 10133.53 Modified Work offer or the applicant would be entitled to a voucher.

Our applicant is precluded from returning to his regular duties but the employer has an open position for a “Distributor Operator” that it would be willing to offer the employee.  However, this is a union shop and the position of Distributor Operator is one of the positions that appear to require the employee to bid for the job, and it does not appear the employer is in a position to directly offer the job until the bid is accepted.  Could you please clarify if insurer can send an offer on a job that requires a bid to yet be accepted?

You can send the DWC AD 10133.53 Offer of Modified or Alternative Work to the employee but it MUST indicate that the offer is contingent upon his bid for the job being accepted.  If the employee’s bid is NOT accepted, he will be entitled to a SJDB voucher as well as the 15% PD increase beginning the 61st day after P&S (assuming the employer does not have any other qualifying work it can offer).  Please note that this 10133.53 Offer is not considered valid until the employee’s bid is accepted.

What happens if the employee does not bid for the job?  You could take the position that a failure to bid for a job for which the employee is qualified and union rules would allow such a bid is akin to a failure to respond to the offer.   Be aware, however, that this kind of situation is not addressed in the statute or the regulations so such a position is subject to litigation and possible reversal at the Board.

I have a claim where the 15% increase would apply – she was declared permanent & stationary on 2/2/09. I recently received the P&S report and it has been determined by the employer that they cannot accommodate  PERMANENT MOD DUTY  -   I have to commence permanent disability advances  from the last day I paid TTD which in the case would be 10/1/08. Would the increase in permanent disability apply from P&S date 2/2/09 or from the last date we last paid TTD 10/1/08. Or on the total permanent disability regardless of P&S or last day we paid TTD?   Total permanent disability is 8 % = $5520  - as you can see the permanent disability is almost ALL due so I need to know if it’s on the entire permanent disability (8%) .
The +15% is due on all PD that would have been due starting the 61st day after P&S.  So you pay the PD due before P&S and the first 60 days after P&S at the regular PD rate and then everything else is due at the +15% rate..

Employment Opportunity

Our thanks to Amy Koellner for providing the following information regarding an employment opportunity with Intracorp in the Palmdale area.

Job Title: Disability Vocational Case Manager /Nurse Case Manger with Vocational experience– Intracorp (Palmdale, CA)

New Vocational Grads Welcome to Apply!
About Intracorp: 

Philadelphia-based Intracorp, a subsidiary of CIGNA Corporation, helps employers maximize their workers' compensation and disability benefits programs to enhance the well-being and productivity of their workforce. Intracorp also offers pharmacy benefit management, utilization management, return-to-work programs, ergonomic consulting, medical bill review, provider network access, and information management services. For more information, visit the Web site at: http://www.intracorp.com/.
ROLE SUMMARY
This is a full time role onsite at a client in the Palmdale, CA area.  

Vocationally manages and/or assesses cases to facilitate the return of ill/injured persons to productive lifestyles in an efficient cost effective and timely manner. Interacts with physicians, adjusters, employers and employees to determine current medical status and future needs.  Facilitates and expedites recovery and return to work.   Analyzes and evaluates medical and return-to work information so that an assessment with recommendations and goals can be established to optimize case outcome. Case management services are performed either through telephonic (TCM) or onsite at employer location.

MAJOR DUTIES
Return to Work Specialist (RTWS):

Return to Work Specialist (RTWS) works in conjunction with the nurse case manager or as a stand alone resource to facilitate a safe and timely return to work.    RTWS focus on returning employees to work from the first day they report an injury or illness by facilitating appropriate care intervention and coordination with the treating providers, employer supervisor to develop suitable RTW options.  

· RTWS maintains customized job bank database of Job Analyses and Transitional Work Alternatives at each LM Aero location

· The RTWS may be case manager assigned to medical stable claims, as appropriate.

· The RTWS will be the responsible party for contacting the employer supervisor and to negotiate RTW options and document actions taken in case management system as they occur.  

· RTWS may provide education to the Medical Provider regarding employer’s Transitional Duty and Return to Work Program.

· RTWS will supply the Medical Provider a functional job analysis for the employee’s usual duty as well as for any alternative/transitional work that is being considered & require that the medical provider identify injured worker capabilities

· RTWS participates in case staffings, file reviews, and/or lost time meetings with TCM/Adjuster/Supervisor/employer staff as scheduled, to expedite case resolution & RTW. 

· RTWS interfaces with Onsite staff and/or employer Plant Medical regarding restrictions and/or functional RTW plan.

· RTWS intervenes on process and communication issues to facilitate resolution.  Escalates workflow/provider issues to TCM lead or manager timely

Adheres to established quality standards and customer special instructions.

Establishes and maintains professional, collaborative relationships with providers, employers and customers

Travel is required to expedite case management activities.

Ideal candidate will offer:
Must be Master’s prepared Vocational Rehab Counselor (CRC) or a Registered Nurse in California –RN with vocational experience   

Education

Bachelor's degree or higher in vocational rehabilitation, guidance and counseling, social work, human services, sociology or related area with appropriate state licensure (i.e., licensed professional counselor, licensed social worker, licensed rehabilitation counselor) when required or

Certification

Certification is recommended and professionally encouraged.  Approved certifications include Certified Case Manager (CCM), Certified Disability Management Specialist (CDMS), and/or Certified Rehabilitation Counselor (CRC). Certified Vocational Evaluator (CVE), Certified Work Adjustment Vocational Evaluator (CWAVE) or member of the American Board of Vocational Analysts (ABVA) will be considered.

Knowledge and Experience

New Vocational Rehab graduates are encouraged to apply! 

Nurse applicants must have three years case management experience working with defined population groups in a human service setting.  Five years experience working in a disability compensation system such as workers' compensation, short or long term disability is preferred. 

Knowledge of return to work processes, including job analysis completion and transitional duty coordination.   

Understanding of job placement techniques and transferable skills analysis is recommended.

Staff must practice within the scope of any licensure, if required, and certification.  Licensure and certification must be kept current.

Bilingual skills, both verbal and written, as required based upon the geographic area and unit need where the case manager will be located.

Remain current with professional experience and educational updates.  Case managers are required to be educated in current principles, procedures, and knowledge domains of case management based on nationally recognized standards for case management.

PROFESSIONAL COMPENTENCIES

Customer Focus -Builds trust/credulity with customers/consumers by demonstrating commitment to achieving mutual goals; responds appropriately to requests; follows through on inquiries/complaints to ensure problems are addressed; demonstrates good judgment as to when to inform manager of problems. 

Communication  - Listens, speaks and behaves in a way that results in effective action; creates an atmosphere that results in timely, accurate information flows between self and others; conveys information accurately, clearly and concisely in verbal and written format.

Integrity - Behaves in accordance with clear professional and appropriate ethical standards; able to maintain confidentiality as appropriate; accountable for his/her own words, actions, and behaviors; and consistently follows through on commitments and is seen as reliable by others.

Results Oriented - Takes purposeful actions that demonstrate urgency and decisiveness.  Achieves goals by being resourceful, reliable and following through on commitments to manager, peers and others.  Demonstrates a strong work ethic; works with a sense of urgency in meeting or exceeding deadlines.  Demonstrates appropriate outcome results on cases.

Additional Competencies

Computer Skills - Demonstrates ability to us MS Office Suite applications, data entry experience and ability to troubleshoot PC issues and communicate with an internal or external technical person at the Help Desk to solve computer/data communications problems.

Organization and Priority Setting - Able to orchestrate multiple activities at once to accomplish a goal; uses resources effectively and efficiently; accurately scopes out length and difficulty of tasks and then anticipates and adjusts for problems and roadblocks.  Spends own time and others on what is important; quickly identifies critical issues; eliminates roadblocks; creates focus.

Decision-Making - Makes good decisions based upon a mixture of analysis, experience and judgment.

Ability to Work Autonomously with only remote supervision.

Jurisdictional and legislative issues - basic understanding of jurisdictional and legislative issues that affect the delivery of case management services

Knowledge of Community Services - for the geographical area being served/knowledge of how to locate services in new geographical areas.

CIGNA offers a competitive compensation and comprehensive benefits package including health and wellness benefits, 401k plan, and work/life balance programs, as well as opportunities for career growth and development.
If you are interested in taking your career in a whole new direction or just learning more about our full-time and part-time career opportunities in nursing please apply online at www.cigna.com and enter Job ID 62662 or email jennifer.collins@cigna.com.

We are an equal opportunity employer. “CIGNA” and the “Tree of Life” logo are registered service marks of CIGNA Intellectual Property, Inc., licensed for use by CIGNA Corporation and its operating subsidiaries. Most employees are employed by such operating subsidiaries and not by CIGNA 
VR Issues

I have an interesting question on a very complex claim in our office right now.  The DOI: 6-1-02 and the employee was P&S on 4/19/2005.  We had an accommodation meeting on 8/12/05 and we were able to accommodate the employee.  She accepted the job and an RU94 was signed and we sent the  RU 105  to the Rehab Unit.  The employee continued to work… until she had surgery on 3/31/2006 and then basically never came back to work again…… The case litigates and finally, on 10/2008, the employee is  P&S’d (again)  by an AME this time… However, at this point, the employee has been terminated from Nordstrom based on our 365 leave policy …so no job was offered to her….   So…. Question – do we have a voc rehab issue anymore?
The VR issue was resolved via the RU-94 and the RU-105 to which the employee did not object.  She is barred from reopening the issue by LC § 5410.  Her attorney might argue that L.C. § 5405.5 applies but keep in mind that 5405.5 was repealed effective 2004 so any argument that services were due based on the second surgery should fail.  It appears from your question that the applicant was TTD until 10/08 so the only VRMA that could be at issue is from 10/08 through 12/31/08.  And that is a long shot for applicant’s attorney.  
Case Law

The WCAB has now ceased accepting amicus briefs and responses for the DFEC arguments in Ogilvie v. City and County of San Francisco and Almaraz/Guzman v. SCIF/Keenan.  The Board will now review those arguments and its previous en banc findings in these cases and issues a finding, presumably within the next few weeks.  Applicants’ Bar hopes that the Board will stand firm on its previous decisions.  Defendants want the Board to (ideally) disallow its previous decisions and find that the DFEC modifier issue is controlled and determined by the 2005 PDRS.  At the very least, the WCAB must change its finding that the applicant’s post injury earnings is the three year period following injury.  Since many applicants have little or no earnings during that period, the WCAB’s formula in Ogilvie would result in a deviation from the 2005 PDRS in almost every case.   In addition, there are some indications that the deviation is greater for small PD ratings than it is for high ratings, a result that defies all logic.   To paraphrase the old Irish curse, we do live in interesting times.    Stay tuned.
Training
 
Need training on SJDB voucher requirements and procedures, Return-to-Work process, or FEHA requirements for your staff?  Contact us to discuss developing a custom program for your organization.  Customized programs can also be arranged through IEA.

The National Association of ADA Coordinators' Fall 2009 national conference will be held in San Diego beginning October 19, 2009. The conference includes four ADA disciplines– accessibility, employment, higher education, transit – with participant interaction.  This is the most up-to-date, comprehensive, and intensive ADA conference available.  In addition, there will be workshops on the most requested topics by participants: Law Enforcement, which looks at federal, state and local ADA issues; Medical Issues including workers' compensation/ADA interfaces and working with persons with mental disabilities; and, Important Tips and Guidelines for ADA Coordinators by senior representatives from the EEOC, DOJ, and DOE, and ADA Coordinators who are or have been in the position for many years.  The conference is approved for the following continuing education units: AIA/CES, CRC, CCM, and CDMS.  In addition, NAADAC will offer special FEHA workshops covering employment and architectural/access issues on Friday October 23, 2009
Do You Have a Question?
 
Do you have a question about vocational rehabilitation, the SJDB voucher, or the impact of RTW issues on FEHA requirements for employers?  Send us an e-mail at allanleno@leno-assoc.com.  General questions will be addressed in our FAQs.  If your question is not appropriate for our FAQ section, we will provide you with an opinion for your consideration.  Parties submitting questions for the VR/RTW Newsletter FAQ section (or individual responses) are advised that the answers provided are the opinions of Leno & Associates and are not intended as legal advice. 

Please note that we are not always able to answer your question by return e-mail.  We are getting as many as a dozen e-mail questions per day so it has been necessary to establish a priority system for responding to questions.  The first priority will be to those with whom we have a business relationship: we will respond as soon as possible (usually within one business day), regardless of the complexity of the question.   The second priority level will be for questions that can be answered quickly from persons with whom we do not have a business relationship.  The third priority level is for complex questions from persons with whom we do not have a business relationship.  I would like to answer all your questions immediately but my first priority is and must always be to my customers.

 
Past Newsletters

 
Issues for the past year of the VR/RTW Issues Newsletter are available on our web site.  Visit http://www.leno-assoc.com to view previous issues or to learn more about services provided by Leno & Associates.


//////////////////////////////////

 
Please pass this newsletter on to interested co-workers and friends.  Anyone wishing to be added to (or removed from) our distribution list should send an e-mail to allanleno@leno-assoc.com and indicate their preference.  Or visit http://www.leno-assoc.com to view newsletters for the past 12 months.
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