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Case Law

Is the vocational rehabilitation benefit really gone?  A recent case (Weiner v. Ralphs Company, 74 CCC 736) says it is – but with certain exceptions.  The WCAB en banc decision has been appealed; it seems likely this case will eventually make its way to the California Supreme Court.

In Weiner, the Board held that “(1) repeal of Lab C § 139.5 terminated any rights to VR benefits or services pursuant to orders or awards that were not final before January 1, 2009, (2) no saving clause was adopted to protect VR rights in cases still pending on or after January 1, 2009, (3) VR statutes that were repealed in 2003 do not continue to function as "ghost statutes" on or after January 1, 2009, (4) effective January 1, 2009, WCAB lost jurisdiction over non-vested and inchoate VR claims, but WCAB continues to have jurisdiction under Lab C §§ 5502(b)(3)&  5803 to enforce or terminate vested rights, and (5) subject matter jurisdiction over non-vested and inchoate VR claims cannot be conferred by waiver, estoppel, stipulation, or consent.”
What does this all mean?  If the Rehabilitation Unit or WCAB had issued a Determination or order for payment of benefits accrued before January 1, 2009 and that Determination/Order was not appealed, the benefits so ordered must be paid (see item #1 above).  It also appears that the WCAB is reserving jurisdiction on all such cases and it will be able to enforce all such Determinations and Orders (see item #4 above).  However, all entitlement to future benefits and services ended effective 1/1/09.  Further, it appears the WCAB does not believe it has jurisdiction to resolve any disputes that were pending appeal on 1/1/09.   It may seem odd that the WCAB would cut off an applicant’s rights to pursue resolution of a rehabilitation claim but it is true that all parties, including applicants’ bar, were well aware that the VR statute ended effective 1/1/09.  In that light, the WCAB’s lack of sympathy for last minute appeals is understandable.  

As noted, the WCAB’s en banc determination has been appealed to the District Court of Appeal and it seems likely that any DCA decision will be appealed to the Supreme Court.   Unless or until there is a contravening decision by the DCA or Supreme Court, the Board’s en banc decision remains binding on all Boards. 

SJDB Voucher – FAQs
Verification of “approved” status for vocational schools is an on-going problem.  BPPVE no longer exists and its web site indicates that that the extension list is no longer valid because the legislation that created it has sunset.  How can I find out if a school is certified or approved within the meaning of L.C. § 4658.5(a)? 

I would think any school that wants to be paid its tuition and fees would provide you with the necessary information but it appears some schools do not know if they are approved by any other acceptable entity and they expect claims examiners to do the research for them.  It is not up to a claims examiner to do the research; the examiner is only required to verify that the school has the particular certification it claims to have.  School officials need to note that the ‘Provider Approval Number’ is in the section of the voucher (DWC AD 10133.57) to be completed by the training facility.  The BPPVE number will not suffice; the school must provide evidence of certification or approval by some other accepted entity such as the U.S. Dept. of Education or any other California agency.  Does the school provide training that is approved by another California agency?  You are probably on their “approved” list – where can the examiner find that information?  PROVIDE THE EXAMINER WITH A COPY OF THE WEB PAGE!!!!  
As an example, I have spoken with officials at a couple of schools recently that insisted that they were ‘approved’ but would only provide their BPPVE number, stating that was sufficient (clearly it is not).  Both school officials happened to mention that they provided training for the Employment Development Dept. (EDD) through the Workforce Investment Act (WIA).  After doing a little research, I found that both schools were, in fact, listed as schools approved for WIA training at http://etpl.edd.ca.gov/WiaEtplInd.htm.  EDD is a California state agency – why aren’t these schools smart enough to provide this information to claims examiners?
The claimant has a $4000 voucher on a C&R claim (still within 5 years of DOI).  She requested reimbursement, which we did, for $800 for a class last year. She is now requesting additional reimbursement to the same school for another $800. Do we continue to reimburse up the amount of the voucher as long as we are within the 5 years of DOI?  Does the 5 years matter or is there no timeframe for reimbursement?

At the present time, there is no statutory time limit on use of an SJDB voucher nor is there a limit on how many times the applicant can use the voucher.  The only limit is the value of the voucher itself.  You do, in fact, have to pay the tuition for the second program and the applicant will still have $2400 in “credit” left on her voucher which may be used for additional training programs.  The Legislature is considering a 5 year limit for using the voucher but no legislation has been passed or signed into law as yet.  Even if such a bill does pass, it will almost certainly apply only to vouchers issued AFTER enactment.

The IW enrolled in school and dropped out after one class, ostensibly because he was too ill.  I need to know if he owe a balance to the school, or have they given him a full refund? If he did not receive a full refund do you believe the law or the Regulations require us to reimburse him for the money he is out of pocket as a result of this aborted attempt at retraining? 
The school is required to have a reimbursement policy for students who drop out of a training program prior to completion.  You would be required to reimburse the applicant only for the portion of tuition (if any) that he is required to pay the school according to its reimbursement policy.  Let’s say that the tuition is $6000 and the school will refund 90% of the tuition when a student drops out after attending just one class.  The applicant would owe the school $600 and that is the amount you would owe him upon submission of proof that he actually paid that amount.
I have an applicant who resigned from the employer in 2004; was P & S in 2007 and at that time was deemed eligible for a voucher.  Does the fact that she previously resigned prevent her from being eligible for the voucher? 

This is one of the more common “frequently asked questions” and the answer, unfortunately, will not make it less so.  This issue is not addressed at all in the statute or the regulations which leaves us all searching for a good faith resolution.  Logic might suggest that the employee’s choice to resign took the re-employment issue out of the employer’s hands so the employee should not be entitled to a voucher.  However, the DWC has a different expectation.
You may recall that the old Rehab Unit expected employers to make an offer of employment, even to undocumented workers.  Those offers could say that the offer was contingent on providing proof of a legal right to work but the Rehab Unit expected the offer as evidence the employer actually had a job available.  Similarly, the DWC expects that an offer will be made in your situation to show that a job is actually available.  Their logic is that the employee may have resigned because s/he could not do the work.  If that should be the case, the employee would need a voucher – unless the employer can offer medically appropriate modified or alternative work.  I don’t know how many employers go chasing after employees to offer them a job three years after they voluntarily resign but that seems to be the expectation here.  This is an issue begging for a case to provide the industry with some guidance.
Our case was resolved by two separate stipulated awards.  Applicant is QIW (eligible for a voucher).  There were two separate injuries.  In the old days, we would argue which claim made the person QIW, etc. (i.e., if there was a pre-cap vs. no cap dispute).  The argument was, you’re not entitled to two separate plans just because a combination of injuries made you QIW.  You’re only entitled to one VR plan.  In this case, the applicant’s attorney says the claimant is entitled to two separate vouchers.  One for 4K based on the stip award, and another for 6K based on the other stip’d award.  He says that has to be – in light of the Benson decision – that each injury is to be treated separately.  I say he’s wrong.  Think of a case where the applicant has 15 separate claims.  Would we possibly owe 15 separate 4K or more vouchers?

It is conceivable that an applicant could be eligible for more than one voucher based on distinct injuries but that should be a rare occurrence.  In almost all cases where there are multiple injuries, the employee returned to his or her regular duties until the LAST injury; it was the final injury that rendered the employee unable to continue in his U&C occupation.  Since the voucher is a benefit provided to persons who cannot return to their U&C occupation, the employee in this situation is entitled to just one voucher – for the last injury.  It doesn’t matter whether there were 2 or 15 injuries. – the employee gets only one voucher.
An employee MIGHT be entitled to multiple vouchers in a situation where s/he was disabled from the U&C occupation and was placed into a modified or alternative occupation (documented with a DWC AD 10133.53) and was also injured at that mod/alt job AND was permanently unable to return to EITHER job.  It could happen – but isn’t very likely.  

An employee was released to return to work and returned to work on 06/01/09 but was not yet permanent and stationary.  Shall I send the AD10003  or 10133.53 or both?
When an injured employee is released to regular duties, the correct form to send is now the DWC AD 10118 Notice of Offer of Regular Work (an EAMS form).  However, you do not accrue an obligation to send the form until the injured worker becomes P&S.  Keep in mind that this form exists to document a work offer in order for the employer/insurer to take the 15% PD credit against weekly PDAs allowed under L.C. 4658(d)(3)(A).  This statute provides that the PD credit can only begin when an offer of work is made AFTER the employee becomes P&S.
FEHA Issues

If someone is retired, does the Employer need to conduct an Interactive Accommodation (Interactive Process) meeting under FEHA?
Technically, an Interactive Process meeting is only required where the employee wants to return to work and is requesting or needs a reasonable accommodation to do so.  A person who has retired presumably does not want to return to work and is not requesting an accommodation – so no need for an Interactive Process meeting.   However, the issue isn’t always that simple, especially where the injury begins in the workers’ comp arena.  For example, let’s say that the employee alleges s/he retired because there was no work s/he could do in light of the work restrictions imposed by the treating physician.  This might be considered a “forced retirement” rather than a voluntary one so the employee believed (rightly or wrongly) that retirement was the only viable option.  Under the FEHA, the employer is arguably on notice that the employee does not really want to retire so an Interactive Process should begin to determine if, in fact, there is any other work for which the employee is qualified and that s/he might wish to do.  The “safest” result for the employer would be to find such work via the Interactive Process and offer it to the employee.  Whether the employee accepts or rejects the offer, the employer has made a good faith effort to address its obligations in light of its knowledge that the employee’s retirement may have been less than fully voluntary.   Even where the employer is reasonably certain that the retirement was fully voluntary, the safe course may be to ask the employee if s/he wishes to engage in an Interactive Process to discuss re-employment.  Let the employee tell you, “What, are you nuts?  You attended my retirement party – what makes you think I would want to go back to work?”
Training
 
Need training on SJDB voucher requirements and procedures, Return-to-Work process, or FEHA requirements for your staff?  Contact us to discuss developing a custom program for your organization.  Customized programs can also be arranged through IEA.

The National Association of ADA Coordinators' Fall 2009 national conference will be held in San Diego beginning October 19, 2009. The conference includes four ADA disciplines– accessibility, employment, higher education, transit – with participant interaction.  This is the most up-to-date, comprehensive, and intensive ADA conference available.  In addition, there will be workshops on the most requested topics by participants: Law Enforcement, which looks at federal, state and local ADA issues; Medical Issues including workers' compensation/ADA interfaces and working with persons with mental disabilities; and, Important Tips and Guidelines for ADA Coordinators by senior representatives from the EEOC, DOJ, and DOE, and ADA Coordinators who are or have been in the position for many years.  The conference is approved for the following continuing education units: AIA/CES, CRC, CCM, and CDMS.  
In addition to its ADA program, NAADAC will offer special FEHA workshops covering employment and architectural/access issues on Friday October 23, 2009.  The employment workshop presents the technical FEHA requirements for California employers and explores conflicts with other California statues, especially workers compensation, reviews the steps in the interactive process and the methods for conducting a reasonable accommodation assessment, and suggests methods for documenting the process to minimize litigation exposure.  The presenters will also provide participants with a resource list to assist employers with Return to work assessments.  The architectural workshop will cover the CASp Program and its many requirements including requirements for local jurisdictions and private entities, building inspectors, the CASp exam, identification of parties that may already be CASp certified, the elements of a CASp inspection, and various other elements of the statute.  
For more information about the NAADAC ADA and FEHA workshops, visit the NAADAC website at http://www.jan.wvu.edu/naadac.

Do You Have a Question?
 
Do you have a question about vocational rehabilitation, the SJDB voucher, or the impact of RTW issues on FEHA requirements for employers?  Send us an e-mail at allanleno@leno-assoc.com.  General questions will be addressed in our FAQs.  If your question is not appropriate for our FAQ section, we will provide you with an opinion for your consideration.  Parties submitting questions for the VR/RTW Newsletter FAQ section (or individual responses) are advised that the answers provided are the opinions of Leno & Associates and are not intended as legal advice. 

Please note that we are not always able to answer your question by return e-mail.  We are getting as many as a dozen e-mail questions per day so it has been necessary to establish a priority system for responding to questions.  The first priority will be to those with whom we have a business relationship: we will respond as soon as possible (usually within one business day), regardless of the complexity of the question.   The second priority level will be for questions that can be answered quickly from persons with whom we do not have a business relationship.  The third priority level is for complex questions from persons with whom we do not have a business relationship.  I would like to answer all your questions immediately but my first priority is and must always be to my customers.

 
Past Newsletters

 
Issues for the past year of the VR/RTW Issues Newsletter are available on our web site.  Visit http://www.leno-assoc.com to view previous issues or to learn more about services provided by Leno & Associates.
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