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SJDB Voucher – FAQs
I have a claim with a date of injury 9/2/99 with a CT ending in 2005.   Is he due VR/VRMA or a voucher? 

Assuming the employee continued working his regular duties after the 9/99 injury up to the date of the CT claim, he would be due a voucher.  If the applicant was assigned modified or alternative duties not formalized in an RU-94 and he worked at those duties up to the date of the CT injury, it would theoretically be possible for him to be eligible for both VR and a voucher – except that eligibility for VR is now a moot point.  The only VR benefit that could possibly be at issue at this point is retro VRMA and, since the applicant was working for the employer, it is unlikely there would be any VRMA due.
We have an unusual situation: the applicant is a Firefighter who sustained an accepted industrial injury on 6-3-08.   He was seen by an AME on 4-14-09, we received the report on 5-27-09.  The report gives a 35% WPI without reference to whether or not he could do his job, did not give any work restrictions, and the employee remains at full duty.  We requested a supplemental report to clarify his ability to perform essential functions and if there were any work restrictions.  We received the supplemental report on 7-8-09; it gives prophylactic preclusion from undue emotional stress.  Do we still have time to give the offer of regular work?  If not, do we owe the 15% increase?

 
The 60 day time frame provided in L.C. § 4658(d) begins on the date of the P&S report indicating there is ratable disability (note that there is a recent WCAB case indicating the clock starts ticking on your date of knowledge – see Ornelaz v. Albertsons* below).  The due date for the Notice of Regular Work would be June 12, 2009 based on a strict interpretation of L.C. § 4658(d)(2) or July 30, 2009 if you choose to use the findings in the Ornelaz case.  If you have not sent the Notice by June 12, 2009 (or July 30, 2009), you would owe the 15% increase beginning June 13, 2009 (or July 31, 2009).  If your notice is after those dates, it is unclear if you can switch from the +15% adjustment to the -15% credit.  Since it was Legislative intent to encourage employers to retain their disabled employees, I believe you should be able to take the credit as soon as you send the Notice of Regular Work.  However, the statute does not address the situation so take the PD credit after a late Notice of Offer of Regular Work is a calculated risk.
* The Ornelaz case is a WCAB Panel decision and therefore has limited value.  The logic seems sound so you may be able to make your payment decisions BUT I would  recommend you discuss the case with your attorney first.   
I have a general question regarding whether an injured worker would be entitled to a voucher at time of settlement.  We have a psych claim where the employee was P&S and the mod/alt offer question was posed to the employer.  It is my understanding that when the employer met with the employee regarding the offer of an alternate modified work he declined all offers and terminated his employment with the employer.  My question is will he be entitled to a voucher? 

The issue here is whether the employee was ever sent a Notice of Offer of modified or Alternative Work (DWC AD 10133.53).  The DWC expects to see some evidence that there was actual, medically appropriate work available for the employee.  If there is no 10133.53, the DWC is likely to find the applicant entitled to a voucher (I have, in fact, seen that outcome on case very much like this one).  The DWC assumes the employer did not have any appropriate work so the applicant’s rejection of “all work” is meaningless (at least to the DWC).  If, on the other hand, the employer sent an offer of modified work via the 10133.53 and the applicant rejected it or failed to respond, the employer has – by statute – met its obligations.  
In the situation above, it appears that a 10133.53 was never sent because the applicant rejected “all offers” during the interactive process meeting with the employer.  Unless you are willing to make case law, I believe the DWC will find that you owe a voucher.

If the Employer has fewer than 50 employees, are we still able to take the 15% decrease if a modified/Alt/regular job has been offered to the employee?

The PD adjustment provisions of L.C. § 4658(d) do not apply to employers with fewer than 50 employees.   Those employers are eligible instead for reimbursement for the costs of job accommodation under the provisions of L.C. § 139.48.

This is a 2007 DOI where the employee was seen by an AME on 5/15/2009. He was initially a full time employee who was terminated by the employer on 2/27/2009. He was hired back as a contract worker.  In the AME report, work restrictions were provided to the employee. If the employer is able to accommodate those restrictions, can I take the 15% deduction in PD even though he is no longer employed as a regular employee but is working as a contract worker? My feeling is that I can’t take the deduction since the employee is no longer a regular employee as of the date of the AME report. Is my assessment correct? 

Your assessment is correct.  The 15% PD adjustment applies to employees; the statute makes no mention of contractors.  
Applicant was declared permanent & stationary with 0% PD in May of 2008.  No offer of return to mod/alt/regular work was made since there was no Permanent Disability.   
Applicant retained an attorney, parties went to AME whom found 13% PD and P&S'd on 6/4/09.  Now that there is PD, I am arguing that I can take a 15% reduction if I send an offer of regular work within 60 day's of 6/4/09.  My defense attorney is arguing that my offer of regular work should have been on the initial P&S report from PTP in May of 2008.  Which doesn’t make much sense since there was no PD.  Would I be entitled to 15% reduction based on AME P&S'd date?  What if AME P&S'd back to May of 2008 but report/exam was not completed until 2009, would we have blown our 60 days?  

You are correct.  The purpose of the Notice of Offer of Regular Work (DWC AD 10118) is to substantiate an offer of work so the employer can take the 15% PD credit for its compliance with L.C. § 4658(d)(3)(A).  If there is no PD, the form is meaningless (although there is no harm in sending one and it would have made the argument in this case moot).  If you had sent the form in May 2008, you would have taken 15% of 0% PD – which is meaningless.  The PD adjustment only becomes an issue when there is PD – which you didn’t know about until 6/4/09.

VR Issues

We have a case where the applicant with a pre-2004 date of injury recently completed a Rehab Plan.  Do we need to do a rehab closure – or a RU105?  And if we still need to, who would you say we send it to?

 
The RU-105 is probably irrelevant now since L. C. § 139.5 and the Rehab Unit no longer exist.  There is certainly no point in sending a copy to the DWC – you may have noticed that all VR forms have been removed from their list of forms.  However, I would still send the RU-105 to the claimant.  Remember that the RU-105 is in fact a notice to the claimant (and not the Rehab Unit).  Its intent is to advise the claimant that you are proposing to end all liability for further VR benefits and services.  I would want the claimant to know unequivocally that VR services are over but the fact is that not sending the document will not result in anybody going to jail.
We have a few cases where we appealed RU Determinations ordering retroactive VRMA for one reason or another.   The cases never got to the Board for whatever reason, no DOR was filed so no action by the Board.   Do I misunderstand Weiner or are these matters put to rest unless there is actually an outstanding Order, F&A or other legal order for benefits issued and pending?   I was under the impression that anything on appeal is essentially dead in the water unless one or the other party got the matter in front of the WCAB prior to 12/31/08.   What are your thoughts?
The Decision in Weiner v. Ralphs – if it stands – essentially means that ANY case still pending a determination by the Board (or the Rehab Unit for that matter) is dead in the water effective 1/1/09.  In Weiner, the Board decided that it lacked jurisdiction on any case where there had not been a final Determination by the Rehab Unit (i.e., a Determination that had not been appealed) or a final Order by the Board (i.e., an Order that had not been appealed to the District Courts of Appeal or higher) by 1/1/09.  If you appealed a Rehab Unit D&O and the Board had not acted by 1/1/09, the issue is now dead UNLESS the Weiner decision is overturned by the DCA or California Supreme Court.
Please note that the Weiner decision has been appealed to the DCA and it seems likely that the case will eventually go to the Supreme Court.  It is therefore very unlikely we will have a final answer on retro VR issues until some time in 2010.  
Case Law

Is a Notice of Offer of Regular Work (DWC AD 10118) required where the employee loses no time from work?

In Tsuchiya v County of LA Sheriff’s Department (a WCAB panel decision), the Board found that no formal offer of regular work is required if the claimant did not lose time from work and continued working regular duties.  Unlike a prior decision in Audiss, the Board further found that the employer was not due a PD credit simply because the employee continued working at his regular duties.  In essence, the Board decided that, without lost time, there is no offer of work at issue.

Note that this is a WCAB panel decision which means that it has limited value as case precedent.  Subsequent cases at the Board could reach differing conclusions so, when in doubt about the DWC AD 10118, send it out.”     
Is the PD adjustment in L.C. § 4658(d) due 60 days from P&S or 60 days from the employer’s date of knowledge regarding the existence of PD?
In Karla Ornelaz v. Albertson's, Inc., a WCAB panel found that the employer’s obligation to increase weekly PD payments begins 60 days (plus 5 for mailing) after it receives knowledge regarding the existence of permanent disability.  The applicant in this matter alleged that the employer owed a 15% increase on weekly PD payments because a Notice of Offer of Modified or Alternative Work (DWC AD 10133.53) was not sent until 129 days after her P&S date.  The Board found that the increase was NOT due because the employer sent the Offer 63 days after it received knowledge of the applicant’s disability.  This case addresses a vexing problems for insurers/employers who frequently do not receive P&S medical reports in time to determine the availability of medically appropriate work and get an Offer out within the 60 day period specified in L.C. § 4658(d).

Note that this is a WCAB panel decision which means that it has limited value as case precedent.  Subsequent cases at the Board could reach differing conclusions.
Training
 
Need training on SJDB voucher requirements and procedures, Return-to-Work process, or FEHA requirements for your staff?  Contact us to discuss developing a custom program for your organization.  Customized programs can also be arranged through IEA.

The National Association of ADA Coordinators' Fall 2009 national conference will be held in San Diego beginning October 19, 2009. The conference includes four ADA disciplines– accessibility, employment, higher education, transit – with participant interaction.  This is the most up-to-date, comprehensive, and intensive ADA conference available.  In addition, there will be workshops on the most requested topics by participants: Law Enforcement, which looks at federal, state and local ADA issues; Medical Issues including workers' compensation/ADA interfaces and working with persons with mental disabilities; and, Important Tips and Guidelines for ADA Coordinators by senior representatives from the EEOC, DOJ, and DOE, and ADA Coordinators who are or have been in the position for many years.  The conference is approved for the following continuing education units: AIA/CES, CRC, CCM, and CDMS.  

In addition to its ADA program, NAADAC will offer special FEHA workshops covering employment and architectural/access issues on Friday October 23, 2009.  The employment workshop presents the technical FEHA requirements for California employers and explores conflicts with other California statues, especially workers compensation, reviews the steps in the interactive process and the methods for conducting a reasonable accommodation assessment, and suggests methods for documenting the process to minimize litigation exposure.  The presenters will also provide participants with a resource list to assist employers with Return to work assessments.  The architectural work shop will cover the CASp Program and its many requirements including requirements for local jurisdictions and private entities, building inspectors, the CASp exam, identification of parties that may already be CASp certified, the elements of a CASp inspection, and various other elements of the statue.  

For more information about the NAADAC ADA and FEHA workshops, visit the NAADAC website at http://www.jan.wvu.edu/naadac.

Do You Have a Question?
 
Do you have a question about vocational rehabilitation, the SJDB voucher, or the impact of RTW issues on FEHA requirements for employers?  Send us an e-mail at allanleno@leno-assoc.com.  General questions will be addressed in our FAQs.  If your question is not appropriate for our FAQ section, we will provide you with an opinion for your consideration.  Parties submitting questions for the VR/RTW Newsletter FAQ section (or individual responses) are advised that the answers provided are the opinions of Leno & Associates and are not intended as legal advice. 

Please note that we are not always able to answer your question by return e-mail.  We are getting as many as a dozen e-mail questions per day so it has been necessary to establish a priority system for responding to questions.  The first priority will be to those with whom we have a business relationship: we will respond as soon as possible (usually within one business day), regardless of the complexity of the question.   The second priority level will be for questions that can be answered quickly from persons with whom we do not have a business relationship.  The third priority level is for complex questions from persons with whom we do not have a business relationship.  I would like to answer all your questions immediately but my first priority is and must always be to my customers.

 
Past Newsletters

 
Issues for the past year of the VR/RTW Issues Newsletter are available on our web site.  Visit http://www.leno-assoc.com to view previous issues or to learn more about services provided by Leno & Associates.
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Please pass this newsletter on to interested co-workers and friends.  Anyone wishing to be added to (or removed from) our distribution list should send an e-mail to allanleno@leno-assoc.com and indicate their preference.  Or visit http://www.leno-assoc.com to view newsletters for the past 12 months.
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