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SJDB Voucher – FAQs

The California Legislature’s continuing failure to create a replacement agency for the Bureau for Private Post-secondary Vocational Education (BPPVE) presents schools, claim administrators, and (most significantly) injured workers with an on-going problem regarding use of SJDB vouchers. Since most schools had only the BPPVE certification, claims administrators are now in a situation where they cannot pay school tuition without risking liability for a second voucher, a fact that RTW Manager Otis Byrd confirmed for us at the DWC Annual Conference in Los Angeles on February 26, 2009.   Mr. Byrd indicated that he has been attempting to get the U.S. Dept. of Education to streamline its certification process for schools but so far has not had much success.  Since it is very unlikely the Legislature will create a replacement agency for BPPVE before 1/1/2010, the only option for vocational schools is to obtain certification or approval from other agencies that meet the requirements of L.C. § 4658.5.
L.C. § 4658.5 requires that training facilities must be certified by a “California agency,” a regional certifying agency (such as WASC), or the FAA.  Many vocational schools are now calling claims administrators demanding payment for tuition, books, fees, and equipment, indicating that they are approved by BPPVE because they signed the ‘voluntary extension agreement.”  Unfortunately that voluntary agreement expired 7/1/08 (see the BPPVE home page at http://www.bppve.ca.gov/) so those certifications are NOT valid and claims administrators should not pay tuition invoices for schools that do not have some other acceptable form of certification.  By statute a school can be certified by “any” California agency as well as the US Dept. of Education and any one of the 19 regional certifying agencies that are listed on the US DOE site.  To obtain tuition payment, schools certified by one of these other agencies should provide a copy of the certification document or a copy of the “memorandum of understanding” issued by the certifying organization.
For schools that have had only the BPPVE certification, Mr. Byrd agreed that they should immediately seek certification or a memorandum of understanding from a California agency or from one of the 19 regional certifying agencies.  Since the certification or memorandum can be from ANY California state agency, school s should contact state departments that are involved in activities related to programs taught by the school.  For example, a school providing training for dental assistants might contact the Dept. of Consumer Affairs Committee on Dental Auxiliaries.  Or you might contact the Department of Rehabilitation to determine if DR might provide a “memorandum of understanding” allowing use of the program for Dept. of Rehab clients.  Schools should also contact their professional association to seek assistance in finding certification through some means other than the defunct BPPVE.  
I asked Mr. Byrd what would happen if a school (through the injured worker) managed to get the issue of bill payment through to the RTW Unit via the 10133.55 dispute resolution process.  Mr. Byrd responded that the RTW Unit has no choice but to follow the law.  If a training facility has ONLY BPPVE certification, the RTW Unit would not be able to order payment of the school’s invoice.  Schools that wish to provide services to injured workers have no choice but to take the initiative and obtain certification from some other acceptable source.  The alternative is to wait until the Legislature acts and creates the replacement agency for BPPVE within the Dept. of Consumer Affairs.  As noted, the replacement agency is unlikely to be in place before 1/1/2010 – at the earliest.
VR Issues

The Los Angeles Board will hold a second hearing on March 27, 2009 to address the issue of consolidating more than 1000 VR appeals that have been filed since January 1, 2009.  The cases being appealed generally fall into two categories: (1) cases with allegations of retro VRMA due based on unresolved QIW disputes and/or VR benefits and services demanded but not provided prior to 1/1/09, or (2) initial requests for VR services or requests for reinstatement of VR services on or after 1/1/09.  Some cases bridge both categories where the QIW issue has yet to be resolved and the applicant is demanding a VR plan.  The WCAB is attempting to identify an efficient means to determine if it has jurisdiction on either or both categories.  Judge Mark Kahn has proposed to consolidate all these cases and select some representative cases to “fast track” to the WCAB for (hopefully) “en banc” decisions that would provide guidance to all Boards on how to address these issues on individual cases.  Considering the number of cases and the distance between the applicants’ and defense positions, it seems likely that a few of these cases will go to the California Supreme Court which means final resolutions are likely to be two or more years away.  Stay tuned.
Case Law

Who should make a return to work decision, a physician or a vocational expert?  Should an injured worker’s diminished earnings capacity (DEC) be determined exclusively through the 2005 PD Rating Schedule (PDRS) or are there circumstances where it is appropriate to determine the DEC factor outside the 2005 PDRS?
The WCAB has attempted to answer these critical questions via “en banc” decisions in Olgivie v. City and County of San Francisco and Almaraz/Guzman v. SCIF/Keenan.  En banc decisions by the WCAB are important because such decisions govern local WCJ decisions on cases with similar circumstances – unless the decision is appealed.  Olgivie has been appealed and it is expected that Almaraz/Guzman will be appealed eventually.   Almaraz/Guzman was remanded to the local WCJ for further action consistent with the Board’s findings; these cases cannot be appealed until the WCJ has complied and issued a final Order.
In its en banc decisions, the Board was attempting to resolve disputes regarding DEC that are becoming increasingly common.  Applicant attorneys have been using vocational experts to determine the type of work that an injured worker might be able to perform post injury and then to calculate a lost earnings factor based on a demonstrated loss of earnings calculated over the injured employee’s remaining work life.  If the loss factor was greater than the DEC factor in the PDRS, the attorney would then argue that the factor was inadequate by proof as presented by the applicant’s vocational expert.  Defendants argued that the PDRS DEC factor was adequate and included in the 2005 PDRS pursuant to legislative direction and the applicant’s compensation should be determined solely by the 2005 PDRS.

Briefly, Olgivie/Almaraz/Guzman determined that (a) a physician could determine return to work capacity and there was no requirement to use a vocational expert for that purpose, and (2) the Labor Code did allow for a substitution of the PDRS DEC factor with a calculated factor where the calculated factor was significantly higher than the relevant DEC factor included in the 2005 PDRS.  Almaraz/Guzman discussed general criteria for calculating a DEC factor and remanded these two cases to the local WCAB for further action.  The WCJs in these cases will have to determine if the calculated DEC factors are consistent with the Board’s instructions and whether the calculated results are significantly different than the DEC factors in the Ratings Schedule.  If the calculated factor is significantly different that the DEC in the 2005 PDRS, then the calculated factor can be used in place of the PDRS number.  As noted above, it is likely these cases will also be appealed eventually and the issue will most likely end up at the California Supreme Court – eventually.
If these cases stand, we might expect several significant changes in the litigation of DEC disputes.  First, lengthy and very expensive VR expert reports should virtually disappear.  If a physician’s opinion on the appropriate type of work for an injured worker is sufficient by itself, there would be no need for dueling vocational experts to interview the applicant and develop 50 page reports on the most appropriate occupations for the employee considering his/her work restrictions.  That is “good news” for defendants since these reports often cost $4000-$5000 each.  However, as in many situations, there is also a “bad news” element.
The Almaraz/Guzman decision suggests that the diminished earnings calculation is relatively straightforward and seems to assume that it can be done by claims administrators and attorneys.  The reality is that most claims administrators and attorneys lack sufficient labor market knowledge to do the calculations and few have the time.  It thus is quite possible we will see a new ‘cottage industry” among vocational specialists to run calculations on DEC for both the applicants and defense much as we now see with PD and Medicare set aside calculations.  These DEC calculations will be considerably less expensive than the full blown vocational expert reports mentioned above (that’s the good news) BUT they will be far more commonly done.  Applicant attorneys will have a calculation done whenever there is an expectation of a significant earnings reduction and defendants will get their own calculations done to insure the applicant’s calculation isn’t overstated.  If these decisions stand, defendants can expect to see a significant increase in costs.
Finally, we will have doctors making return to work decisions which means more work for the doctors (and expense for claims administrators).  We may see a greater demand for job analyses from physicians and reports that often do not make a lot of sense.  The WCAB got this part of it dead wrong – doctors do NOT have the necessary expertise to make re-employability determinations.  I am reasonably certain they do not take employment classes in medical school and I do not know any who have written a rehab plan or who have designed or implemented a job modification.  It is the physician’s expertise and responsibility to provide work restrictions; it is the vocational specialist who has the expertise (at least some do) to take the work restrictions and assess return to work options.  We can only hope the District Courts of Appeal and/or the Supreme Court will recognize that the WCAB assigned a responsibility to physicians for which they are ill equipped.

As noted, this dispute is likely to go on for some time but, in the end, we should have (for better or worse) some clear guidance on the diminished earnings capacity issue.

Employment Opportunities
Our thanks to Amy Koellner for the following lead:

ADA PROGRAM COORDINATOR

Job Summary:

The overall responsibility of the ADA Program Coordinator is to ensure compliance with the Americans with Disabilities Act in the client workplace.  This individual will manage the process to assist client employees with return to work opportunities who are unable to complete the essential functions of their regular job duties due to illness or injury (to include non-occupational injuries).

Minimum Qualifications:

· RN with active license, OR VOC with Bachelors Degree

· Five years of work experience as a case manager in a managed care environment (both occupational and non-occupational)

· In-depth knowledge of CA W/C laws

· Proven leadership capabilities in program development

· Excellent oral and written communication skills

· Ability to communicate with all individuals internal and external to the organization

· Demonstrated knowledge and understanding of ADA, federal compliance laws and return to work techniques

· Familiarity with ergonomics and working knowledge of JAN network

· Advanced computer skills in data entry, typing and use of Windows-based software

· Demonstrated knowledge of disability and utilization management

· Demonstrated knowledge of industry landscape

· Working knowledge of Information Management

Preferred Qualifications:

1. BS or MS in Nursing or MS in Vocational Counseling 

2. Three years work experience as program coordinator of similar function

3. Effective decision maker, agile learner who quickly grasps concepts when faced with new challenges

4. Action oriented with ability to identify and seize opportunities when they arise
Primary Responsibilities:

· Dedicated Administrator to lead and evaluate ADA program

· Facilitate site ADA meetings for both occupational and non-occupational injuries

· Assess service delivery processes and make recommendations to improve program quality, outcomes and efficiencies

· Work within a matrix organization to review and discuss reasonable accommodations to enable employees to perform the essential functions of their jobs

· Work with employer in identifying alternative jobs, within the current structure for which the employee may be qualified

· Assemble appropriate documentation to include job analyses, supporting medical documentation to assist in the site assessment meeting

· Facilitate contact with medical community to ensure medical documentation is complete and job restrictions clarified for site assessment meetings

· Coordinate accommodation communication with treating physician

· Effectively interpret and communicate at all levels (internally and externally), customer’s workflows and processes

· Oversee the quality and legislation components as required by federal and state laws

· Ensure client needs/expectations are met

· Participate in strategic planning for the expansion of program

· Ensure ongoing progress of quality service delivery

· Demonstrated ability to work in cross-functional teams as required and/or assigned

Performance Expectations:

1. Measure effectiveness of outcomes-timely, appropriate action in return to work efforts based on client program goals and deadlines

2. Prepares and presents data/information of outcomes in client reviews

3. Follows national standard requirements for ensuring best practice and optimum case outcomes

4. Communicates measured program quality and effectiveness with client and company, and leads continuous improvement efforts according to program goals

5. Ensure the ongoing quality assurance activities of the program meet or exceed client expectations

For more information, contact:  

Gendra Sennello
            Professional Placements, Inc
            888-477-9104
            proplay@gate.net
Also, Unum's Glendale office has at least one opening for a full-time Master's level VRC.  For more information, please contact 

 

Ellie J. Ettner, MS, CRC, CDMS
Senior Vocational Rehabilitation Consultant
Unum
655 North Central Avenue, #900
Glendale, CA  91203
818-291-4603
800-424-2008, ext 14603
877-851-7637, ext 14603
fax number: 818-291-4640
Training
 
Need training on SJDB voucher requirements and procedures, Return-to-Work process, or FEHA requirements for your staff?  Contact us to discuss developing a custom program for your organization.  Customized programs can also be arranged through IEA.

The National Association of ADA Coordinators' national conference will be held in Baltimore, MD, April 20-23, 2009. The conference includes four ADA disciplines– accessibility, employment, higher education, transit – with participant interaction.  This is the most up-to-date, comprehensive, and intensive ADA conference available.  In addition, there will be workshops on the most requested topics by participants: Law Enforcement, which looks at federal, state and local ADA issues; Medical Issues including workers' compensation/ADA interfaces and working with persons with mental disabilities; and, Important Tips and Guidelines for ADA Coordinators from senior representatives from the EEOC, DOJ, and DOE, and ADA Coordinators who are or have been in the position for many years.  The conference is approved for the following continuing education units: AIA/CES, CRC, CCM, and CDMS.
Do You Have a Question?
 
Do you have a question about vocational rehabilitation, the SJDB voucher, or the impact of RTW issues on FEHA requirements for employers?  Send us an e-mail at allanleno@leno-assoc.com.  General questions will be addressed in our FAQs.  If your question is not appropriate for our FAQ section, we will provide you with an opinion for your consideration.  Parties submitting questions for the VR/RTW Newsletter FAQ section (or individual responses) are advised that the answers provided are the opinions of Leno & Associates and are not intended as legal advice. 

Please note that we are not always able to answer your question by return e-mail.  We are getting as many as a dozen e-mail questions per day so it has been necessary to establish a priority system for responding to questions.  The first priority will be to those with whom we have a business relationship: we will respond as soon as possible (usually within one business day), regardless of the complexity of the question.   The second priority level will be for questions that can be answered quickly from persons with whom we do not have a business relationship.  The third priority level is for complex questions from persons with whom we do not have a business relationship.  I would like to answer all your questions immediately but my first priority is and must always be to my customers.

 
Past Newsletters

 
Issues for the past year of the VR/RTW Issues Newsletter are available on our web site.  Visit http://www.leno-assoc.com to view previous issues or to learn more about services provided by Leno & Associates.
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Please pass this newsletter on to interested co-workers and friends.  Anyone wishing to be added to (or removed from) our distribution list should send an e-mail to allanleno@leno-assoc.com and indicate their preference.  Or visit http://www.leno-assoc.com to view newsletters for the past 12 months.
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