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The DWC has indicated that the mileage reimbursement rate for injured workers will be reduced from $0.585 per mile to $0.55 per mile effective 1/1/09.  This change in the mileage reimbursement rate would apply to any plans remaining in effect on or after 1/1/09.  While the impact should be very minor, the change may require re-calculation of the mileage due the employee under the $16,000 cap.

SJDB Voucher – FAQs
I have heard that the DWC requires use of the Mod/Alt job offer form (10133.53) for offers of temporary work or light duty work – and that the 10133.53 is required only after the injured worker becomes P&S and needs permanent job modification or alternative work.  Which is correct?

The DWC originally required use of the DWC AD 10133.53 for offers of temporary work, light duty work, transitional work, etc. because of the language in L.C. § 4658.5(c) that said the offer was due within 30 days of the last TD payment.  The DWC has re-evaluated that requirement in light of the requirement in L.C.  4658(d) to send an offer of modified or alternative work within 60 days of P&S in order to take the 15% PD credit.  There is an obvious conflict between the two requirements so the DWC determined that its policy should be modified to minimize employer compliance problems.  DWC now requires that the 10133.53 offer of modified or alternative work must be sent within 30 days of P&S to avoid liability for the voucher and 60 days of P&S to take the 15% PD credit allowed by L.C. § 4658(d)(3)(A).  Employers do NOT have to send the form to document offers of temporary work PRIOR to a P&S determination.
While employers are not required to document temporary or light duty work offers for workers compensation purposes, there are several good reasons to document such offers in some manner.  If the claims administrator is going to stop TD payments, it is still a good idea to have documentation showing that medically appropriate work was offered.  Employers should also document ALL work offers for FEHA/ADA purposes.  The recent ADA Amendment Act, which becomes effective January 1, 2009, suggests that any work last longer than six months is a permanent job modification or reassignment.  It is thus very important for employers to clearly document temporary work assignments versus permanent work offers.  Failure to differentiate permanent versus temporary work offers leaves the interpretation to attorneys, judges and juries.  

A sample temporary work offer form is attached to this newsletter. 
I have an employee who has two injuries with the same employer for different body parts: Specific injury to the knee and C.T. to carpal tunnel.  Both claims are accepted. EE is MMI on the knee with a 22% P.D. and entitled to the voucher.  However, he is just beginning to treat for his carpal tunnel on the other claim and will have surgery.  My first question is: Do we hold off on the voucher for his knee until EE is MMI on the other claim?  My second question: Is he entitled to only one voucher and do you base the amount on the higher P.D.?

First, let’s remember that the voucher is not due the applicant until his or her claim is settled or otherwise resolved at the WCAB.  Unless you have settled the knee injury (or have an F&A), no voucher is due yet.  I doubt that you would settle the knee claim until the employee is P&S on the wrist injury so you will not have to address the “one or two vouchers” question until that time.
With two distinct injuries and two distinct claims, it can be argued that the employee is entitled to two vouchers IF each injury – by itself – would require job modification or a change of occupation.  On the other hand (sorry – no pun intended), def3endants can argue that there is only one job to be modified or one alternative occupation to provide so why two vouchers?  Also, it would be possible for your claimant to exceed the value of the maximum voucher - $10,000.  If the knee is 22% and the wrist was 15%, the employee would be eligible for two $6,000 vouchers – or $12,000 total.  That would be a greater value than the voucher available to someone with 99% PD which hardly seems equitable.  

I would argue that the employee is entitled to one voucher with a value for the combined disability which is likely to produce an $8000 voucher.  I suspect the courts will ultimately have to resolve this issue.

If an injured worker has both a specific and a CT claim with the same date of injury, both with ratable PD, would you issue 1 voucher for both claims; or 1 voucher for each claim?

I would issue one voucher – assuming the injuries result in a need for a change of occupation – with the value based on the combined disabilities.   The dates of injury are the same and the employee needs a change of occupation from the same pre-injury occupation.  Unlike the situation above, I do not see any argument for two vouchers in this situation.

I have several questions regarding use of the 10133.53:

1. If we are sending the DWC-AD 10133.53 within 30 days of terminating TTD, do we need to send a copy of the form to the AD?  We understand the need to send the form to the AD- if it is an offer of permanent modified work or alternative work due to permanent restrictions- but is the form needed to send to the AD when terminating TTD only? 

2.  Do we need to send the DWC AD 10133.53 if employee is released to full duty?  The form is called offer of modified or alternative work, but the statute says send the form within 30 days of terminating TTD- it did not make a distinction between full duty and modified duty.  

3. We note that the OCR version of the form does not have proof of service- is this not required anymore?   

These questions are fairly common and bear repeating in light of the first item above:

1. The DWC requires that a copy of the DWC-AD 10133.53 must be sent to the Administrative Director within 30 days of the date the form was mailed to the employee OR when the employee responds to the job offer, whichever occurs first.  As noted above, the “trigger” for notifying the AD about an offer of permanent modified or alternative work is the P&S date, not the termination of TTD.  
2. If an employee is released to FULL or REGULAR duty, he or she should be sent a DWC-AD 10118 Notice of Offer of Regular Work (formerly designated as DWC-AD 10003).  

3. The proof of service is not required – but I would recommend you use one anyway.  A proof of service is usually the only evidence that you have to show that a document was mailed.
Note that there are now EAMS versions for all the VR and SJDB forms and these must be used in all cases except where the claims administrator can demonstrate that the particular form was completed and executed prior to November 17, 2008.  This exception would apply to a VR plan form RU-102 but is unlikely to apply to any other form.  A complete list of EAMS forms is available at http://www.dir.ca.gov/dwc/forms.html.
When an employer advises that they cannot accommodate the permanent work restrictions, is there a specific letter that goes out like back in the days of rehab when we sent out the NOPE/no mod work letter?  The voucher offer is issued when carrier has an award correct?

There is no equivalent notice letter to the NOPE for dates of injury on/after 1/1/2004.  If the employer cannot accommodate the employee’s work restrictions, the only requirement is that the SJDB voucher must be sent to the employee within 25 days of an award at the WCAB (see AD Reg § 10133.56(c)).  It does seem odd that we must make an offer of modified or alternative work within 30 days but, if such an offer cannot be made, the worker hears nothing until months later when his or her case is resolved at the WCAB.  Odd – but true.
I have a 2007 case where permanent work restrictions were provided by the treater.  The employer was unable to accommodate them and sent out a termination letter on 12/1/08.  I believe the +15% will apply to the PD and he will be entitled to the SJDV, however my concern is actually the termination triggering a 132a claim. Have you heard of employers sending out termination notices if unable to accommodate the restrictions?
I believe it is fairly common for employers to send out termination notices was it has been determined they cannot accommodate the employee, although many employers wait until the cases is resolved at the WCAB before sending such notices.  132A claims are a potential problem for employers but the bigger problem is an FEHA claim, especially where the employer did not engage in an “interactive process” with the employee before making the decision that accommodation was not possible.  The workers’ comp return to work process does not protect employers from either 132A claims or FEHA complaints.  

I have already sent the V.R. voucher. The issue is reimbursement. Can you give me details on L.C. sec 4658 and AR 10133.56?  The IW enrolled in school and dropped out after one class, ostensibly because he was too ill.  I need to know if we owe a balance to the school, or have they given him a full refund? If he did not receive a full refund do you believe the law or the Regulations require us to reimburse him for the money or is he out of pocket as a result of this aborted attempt at retraining? 
Approved training facilities must comply with a variety of rules, one of which covers tuition refunds.  If a student is unable to complete a program, the school must refund a portion of the tuition paid according to the schedule established by the BPPVE or other accrediting agency.  Your question doesn’t contain enough information to hazard a guess on whether there is tuition to be refunded; you need to ask the school for a copy of their refund policy.  Typically, refunds are not available once the student reaches the half way point of the training program.
Who would get the refund is another story.  If the student paid the tuition and is asking you to reimburse him, you would owe him the portion of the tuition the school will not refund (e.g., if the school refund schedule says he gets only 25% back, you would owe him 75% of the tuition).  If you paid the tuition directly to the school, any refund due should be sent to you to be credited back against the claim file.

VR Issues

I have two pre-2004 vocational rehabilitation files. One injured worker resides out of state.  I have developed vocational rehabilitation plans for each.  One was signed, initialed and dated and submitted to the carrier on 12.31 and prior to that, in draft form the 24th of December. To date, there has been no response from anyone other than the AA and IW.  On the other file, the plan, which I had outlined in an RU-121 initially, was faxed in to the carrier and defense attorney, signed, dated and initialed by me on 12/29.   Again, no response.  What will happen to these plans?

If neither plan was signed by the carrier – nothing.  Because L.C. § 139.5 “sunsets” on 1/1/09, the carrier is not required to provide any benefits or services after 12/31/08.  In your first case, the carrier would be required to pay VRMA benefits through 12/31/08 and is required to pay for your services in developing the plan.  If any portion of the plan began before 1/1/09, it is likely the carrier would be ordered to pay for that portion of the plan completed by 1/1/09.  The out of state plan is another matter since the obligation to pay VRMA is generally not incurred until there is a determination that the plan is at least as cost-effective as a similar plan provided in California.  Since the plan had not been agreed by all parties OR submitted to the Rehab Unit for a Determination by 12/31/08, it seems unlikely that the carrier would be obligated to pay any VRMA.  
There are likely to be a number of similar situations but the bottom line is that there is no jurisdiction for anyone – including the WCAB – to order payment of prospective benefits and services on or after 1/1/09 UNLESS the claims administrator has signed an RU-102 agreeing to support an RU-102 to its scheduled conclusion date.  An RU-102 is an agreement and the Board will enforce the voluntary agreements of the parties.
Training
 
Need training on SJDB voucher requirements and procedures, Return-to-Work process, or FEHA requirements for your staff?  Contact us to discuss developing a custom program for your organization.  Customized programs can also be arranged through IEA.

Do You Have a Question?
 
Do you have a question about vocational rehabilitation, the SJDB voucher, or the impact of RTW issues on FEHA requirements for employers?  Send us an e-mail at allanleno@leno-assoc.com.  General questions will be addressed in our FAQs.  If your question is not appropriate for our FAQ section, we will provide you with an opinion for your consideration.  Parties submitting questions for the VR/RTW Newsletter FAQ section (or individual responses) are advised that the answers provided are the opinions of Leno & Associates and are not intended as legal advice. 

Please note that we are not always able to answer your question by return e-mail.  We are getting as many as a dozen e-mail questions per day so it has been necessary to establish a priority system for responding to questions.  The first priority will be to those with whom we have a business relationship: we will respond as soon as possible (usually within one business day), regardless of the complexity of the question.   The second priority level will be for questions that can be answered quickly from persons with whom we do not have a business relationship.  The third priority level is for complex questions from persons with whom we do not have a business relationship.  I would like to answer all your questions immediately but my first priority is and must always be to my customers.

 
Past Newsletters

 
Issues for the past year of the VR/RTW Issues Newsletter are available on our web site.  Visit http://www.leno-assoc.com to view previous issues or to learn more about services provided by Leno & Associates.
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Please pass this newsletter on to interested co-workers and friends.  Anyone wishing to be added to (or removed from) our distribution list should send an e-mail to allanleno@leno-assoc.com and indicate their preference.  Or visit http://www.leno-assoc.com to view newsletters for the past 12 months.
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Newbury Park, CA 91320
Ph:    (818) 370-8859
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Web site:  http://www.leno-assoc.com

NOTICE OF OFFER OF TEMPORARY MODIFIED OR ALTERNATIVE WORK

For injuries occurring on or after 1/1/04

THIS SECTION COMPLETED BY CLAIMS ADMINISTRATOR:
Employer (name of firm)       is offering you the position of a

(name of job)      .

You may contact        concerning this offer.    Phone No.:       
Date of offer:              Date job starts:      .

Claims Administrator:        Claim Number:       
NOTICE TO EMPLOYEE    Name of employee:        




Date of Injury:         Date offer received:  

Temporary Work   FORMCHECKBOX 
        Transitional Work   FORMCHECKBOX 
          Light Duty Work   FORMCHECKBOX 

Your physician has provided a release for you to return to the duties described below.  Your temporary disability payments will stop or you may be paid benefits on a wage loss basis if the wages for this temporary or transitional position are less than your wages at the time of injury effective the day this job starts.  At the conclusion of this temporary/transitional position, your employer may send you either (a) a Notice of Offer of Regular Work DWC AD Form 10003, (b) a Notice of Offer of Modified or Alternative Work DWC AD Form 10133.53, or (c) an SJDB voucher DWC AD Form 10133.57 within 25 days of an award by the WCAB.  
THIS SECTION TO BE COMPLETED BY EMPLOYEE

((  I accept this offer of Temporary Modified, Alternative or Light Duty work.


((  I reject this offer of Temporary Modified, Alternative or Light Duty work.

__  I cannot accept this offer of Temporary Modified, Alternative or Light Duty because 

I understand that I may not be entitled to Temporary disability benefits if I do not accept this offer of Temporary Modified, 

Alternative or Light Duty.








Date  






Signature

NOTICE TO THE PARTIES

This offer of temporary or transitional work does NOT complete the return to work process.
POSITION REQUIREMENTS

	Job  title:
	     

	Wages:
	$      
	per
	Hour   FORMCHECKBOX 
  Week    FORMCHECKBOX 
  Month    FORMCHECKBOX 

	

	Work location:
	         
	Expected duration of position:        days

	

	Duties required of the position:

	     
 FORMCHECKBOX 
  Description of temporary position is attached    

	Description of activities to be performed (if not stated in job description):

	     


	Physical requirements for performing work activities (include modifications to usual and customary job):

	     
    

	Name of doctor who approved release to temporary duty:        Date of report:      
Date of last payment of Temporary Total Disability:      

	

	Preparer’s Name:       
	
	
	

	Preparer’s Signature:
	
	Date      
	


Proof of Service By Mail

I am a citizen of the United States and a resident of the County of __     _.

I am over the age of eighteen years and not a party to the within matter.

My business address is:       .

On _     __, I served the Notice of Offer of Modified or Alternative Work on the parties

listed below by placing a true copy thereof enclosed in a sealed envelope with postage fully prepaid, 

and thereafter deposited in the U.S. Mail at the place so addressed.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and 

correct.

Executed at __     _____ on __     _______.

Signature: ________________________________________________________________________

Copies Served On:



     


     


     


     


     
